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1. Executive summary

1.1 The incineration of residual waste has become a prominent waste management
method in Scotland. The volume of waste incinerated has increased rapidly, with

1.86 million tonnes incinerated in 2024 (representing a 354% increase since 2011).

1.2 Evidence suggests that Scotland may soon have an excess of incineration
capacity. This has the potential to create further unfavourable outcomes, including
‘lock-in’ effects (where the reliance on incineration as a waste management method
undermines more sustainable waste reduction, reuse, and recycling techniques),

climate impacts and risks to the environment and human health.

1.3 ESS received a representation alleging that the Scottish Government had failed
to take necessary action to prevent excess incineration capacity. The representation
also highlighted potential gaps in existing controls, allowing incineration capacity to

grow without adequate oversight.

1.4 Following engagement with the Scottish Government, ESS found that existing
planning and environmental permitting controls were potentially ineffective. This was
due to ‘gaps’ in the frameworks which meant expansions in incineration capacity at
planned and operational facilities could be approved without adequate consideration
of whether they aligned with Scotland’s actual residual waste management treatment
needs. ESS also identified that the failure of the Scottish Government to develop an
indicative cap (setting out Scotland’s projected residual waste management
requirements) rendered the application of the planning and regulatory controls

potentially ineffective.

1.5 ESS made recommendations for improvement which the Scottish Government
accepted and committed to implement through a series of remedial actions. In ESS’
view, the implementation of these remedial actions will bring clarity over Scotland’s
residual waste management needs and ensure that adequate consideration is given
to this when determining applications for capacity increases. This will, in the longer
term, help support Scotland’s climate objectives, contribute to the development of
the circular economy, and prevent unnecessary risk of environmental and human

health impacts.

1.6 Accordingly, ESS considers that informal resolution has been achieved. ESS will
monitor the Scottish Government’s delivery of the agreed remedial actions and

provide public updates on progress.



2. Background

2.1 The incineration of residual waste (waste that cannot be reused, recycled, or
composted) has become a prominent waste management method in Scotland.
Compared to traditional landfill disposal, incineration is considered less
environmentally harmful, offering benefits such as reduced greenhouse gas
emissions and a lower risk of environmental impacts associated with leachate

contamination.
2.2 Residual waste in Scotland is typically incinerated using three methods:

e Dby recovery — waste is used as fuel to generate energy, this approach is
classified as ‘energy from waste’

e by co-incineration — waste is used as fuel where the main purpose is energy
generation or the production of materials (e.g. cement)

e by disposal — waste is burned primarily to reduce its volume

2.3 The quantity of waste incinerated in Scotland has increased substantially in
recent years, as illustrated by Figure 1. In 2024, 1.86 million tonnes of residual waste

was incinerated, representing a 354% increase since 2011".

2.4 The volume of waste incinerated by disposal has also grown significantly, as
illustrated by Figure 1. From 2018 onwards this has steadily increased from 0.17
million tonnes to 0.52 million tonnes in 2024, representing a 259% increase. In 2024,
approximately 28% of the total quantity of waste incinerated in Scotland was
processed through disposal, despite this being the least energy and resource

efficient incineration method currently used.

2.5 The shift towards increased incineration has resulted in the construction of new
incineration facilities. As of 2024, eighteen permitted incineration sites were
operating in Scotland®. In addition, the available capacity at existing facilities has
also risen. For example, in 2023, the Dunbar energy from waste facility expanded its
capacity by 65,000 tonnes, which accounted for more than 4.6% of national capacity

at that time.

1 Waste Incinerated in Scotland 2024



https://data.gov.scot/sepa/waste/incinerated.html
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Figure 1 Quantity of Waste Incinerated by Method in Scotland

2.6 An Independent Review of Incineration? (“the Review”) published in 2022,
examined the role of incineration within Scotland’s national waste hierarchy?® and
assessed whether incineration capacity aligned with Scotland’s waste reduction and
net zero targets. It concluded that, while well-regulated incineration has a role in
managing unavoidable residual waste, the level of proposed incineration capacity
exceeded Scotland’s projected future needs®. The risk of excess capacity comes

from three sources:

e the approval and construction of new facilities

e the completion and commissioning of planned (‘pipeline’) facilities

2 Stop, Sort, Burn, Bury (www.gov.scot)

3 Waste hierarchy is an order of preference for waste management established in the
EU Waste Framework Directive.

4 A subsequent study undertaken by Zero Waste Scotland (ZWS) in 2024 reinforced
these concerns. It estimated that if all proposed incineration capacity is built and

recycling rates improve as expected, Scotland could face an excess of incineration

capacity of approximately 10—18% from 2027 onwards (Landfill Ban Assurance
Study | Zero Waste Scotland).



https://www.gov.scot/binaries/content/documents/govscot/publications/independent-report/2022/05/stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/documents/stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland-report/stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland-report/govscot%3Adocument/stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland-report.pdf
https://www.zerowastescotland.org.uk/resources/landfill-ban-assurance-study
https://www.zerowastescotland.org.uk/resources/landfill-ban-assurance-study

e expansions in capacity at existing operational facilities

2.7 To offset the risk of excess capacity, the Review made several

recommendations, including:

e not granting any further planning permissions for incineration infrastructure,
unless offset by equivalent closures of existing capacity

e developing an indicative cap (that declines over time) for the amount of
residual waste treatment needed as Scotland transitions towards a fully

circular economy

2.8 The Scottish Government accepted these recommendations and committed to

integrating them into future waste and planning policy.



3. The representation

3.1 ESS received a representation from a Non-Governmental Organisation (NGO)
asserting that the Scottish Government had failed to introduce an indicative residual
waste management cap, leading to the risk of incineration overcapacity. The
representation also claimed that the Scottish Government had failed to control

incineration effectively, highlighting the potential impact of incineration lock-in.

3.2 The representation sought for action to be initiated to halt further increases in

incineration capacity and to establish a cap that is progressively reduced over time.

3.3 Due to the following factors, ESS considered the case to be within its remit:

e the representation related to a public authority — the Scottish Government

e the representation related to environmental law — the laws as set out in this
report

o the failure (as set out in the representation) constituted potential ineffective

environmental law, or application of it

3.4 ESS also determined that the issue met its significance criteria given the
negative effects associated with incineration overcapacity and long-term lock-in,
potentially leading to adverse environmental and human health impacts. The
potential undermining of the development of the circular economy in Scotland was

also viewed as a significant factor.



4. ESS’ consideration and engagement with the Scottish

Government

4.1 Whilst the increase in the quantity of waste incinerated and growth in available
capacity reflect progress in moving away from landfill, they also signal a growing
reliance on incineration. This trend, combined with projected overcapacity from 2027

onwards, could lead to several negative outcomes.

4.2 Firstly, excess capacity can result in ‘lock-in’ effects where long-term investment
in incineration infrastructure and waste management contracts can undermine
preferable waste management options, such as waste prevention, reuse, and
recycling. Secondly, burning residual waste releases emissions and contributes to
adverse climate impacts. Although incineration is currently less climate damaging
than landfill, unchecked growth, changes to waste composition, and wider
decarbonisation will make incineration less favourable over time, which if
unaddressed will have implications for Scotland’s climate ambitions. Thirdly,
incineration poses risks to human health and the environment through the release of

pollutants that can reduce air quality and contaminate soil and water.

4.3 Accordingly, to prevent (or mitigate) the potential for harm to be caused from
incineration lock-in, incineration must be carefully managed and controlled. This
requires an effective regulatory framework, robust and transparent oversight, and

accurate long-term planning.

Residual waste management cap

4.4 The indicative cap recommended by the Review was intended to act as a
strategic benchmark for decision making, ensuring compliance with the objectives of
the waste hierarchy, and preventing overcapacity that could undermine future
recycling and waste reduction efforts. The Scottish Government accepted this
recommendation in June 2022°% and committed to developing a cap. However, the

cap has not yet been implemented.

4.5 During ESS’ enquiries, the Scottish Government advised that the failure to
develop the cap was due to the need for further and more robust data. The Scottish

5 Scottish Government Response to: Stop, Sort, Burn, Bury? The Independent

Review of the Role of Incineration in the Waste Hierarchy in Scotland



https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2022/06/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/documents/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/govscot%3Adocument/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2022/06/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/documents/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland/govscot%3Adocument/scottish-government-response-stop-sort-burn-bury-independent-review-role-incineration-waste-hierarchy-scotland.pdf

Government also explained that work to improve the quality of waste data was
underway, including digital waste tracking and engagement with key partners.

4.6 The purpose of an indicative cap is to provide a level of certainty on required
capacity and the pace at which it should decline, helping to prevent unchecked
growth of incineration capacity. ESS considers the absence of such a cap is a
significant weakness, as it limits the effectiveness of existing controls in avoiding
overcapacity and the associated environmental risks. Introducing a cap would
establish a clear benchmark, strengthen decision-making, enhance accountability
and transparency, and reduce the risk of long-term overcapacity lock-in and its

negative impacts.

4.7 ESS accordingly approached the Scottish Government, setting out the potential
ineffectiveness of existing controls and the importance of developing a cap to ensure
that current and future incineration capacity decisions adequately reflect Scotland’s
residual waste management needs. ESS recommended that the Scottish
Government should develop an indicative cap as a priority. The Scottish Government
accepted this and agreed to develop an indicative residual waste treatment cap
through Scotland’s Residual Waste Plan, which is scheduled for completion in 2027.
Additionally, the Scottish Government committed to publishing an updated capacity
analysis to ensure the latest forecasts are publicly available and to continue to
monitor infrastructure developments in collaboration with the Scottish Environment
Protection Agency (SEPA), Zero Waste Scotland (ZWS) and local authorities.

Governance of new incineration facilities

4.8 National Planning Framework 4 (NPF4)® guides decision making by planning
authorities and restricts the development of new incineration capacity. NPF4 Policy
12(g) states that proposals for new incineration facilities will not be supported except
in very limited or exceptional circumstances. In addition, a Direction’, issued by
Scottish Ministers under the Town and Country Planning (Development Management

Procedure) (Scotland) Regulations 20138 (‘the 2013 Regulations’) is currently in

6 National Planning Framework 4 is the national spatial strateqy for Scotland, setting

out principles and priorities for national development and planning policy.

7 Chief Planner letter and Notification Direction - Energy from Waste (Incineration

and Advanced Thermal Treatment) Facilities: 17 November 2021 - gov.scot

8 The Town and Country Planning (Development Management Procedure)
(Scotland) Reqgulations 2013



https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2023/02/national-planning-framework-4/documents/national-planning-framework-4-revised-draft/national-planning-framework-4-revised-draft/govscot%3Adocument/national-planning-framework-4.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2023/02/national-planning-framework-4/documents/national-planning-framework-4-revised-draft/national-planning-framework-4-revised-draft/govscot%3Adocument/national-planning-framework-4.pdf
https://www.gov.scot/publications/chief-planner-letter-and-notification-direction-energy-from-waste-incineration-and-advanced-thermal-treatment-facilities-17-november-2021/
https://www.gov.scot/publications/chief-planner-letter-and-notification-direction-energy-from-waste-incineration-and-advanced-thermal-treatment-facilities-17-november-2021/
https://www.legislation.gov.uk/ssi/2013/155/part/5
https://www.legislation.gov.uk/ssi/2013/155/part/5

place, requiring all planning authorities to notify Scottish Ministers of any new
incinerator applications and whether they intend to approve them. This Direction
helps ensure NPF4’s principle of restricting new capacity is being upheld. The
Scottish Government has confirmed to ESS that, since the Review, no further

planning permissions for new incineration facilities have been granted.

4.9 In ESS’ view, these controls are broadly effective in preventing the development
of new incineration facilities in Scotland, as proposals are generally not supported®,
and Scottish Ministers have oversight of all planning applications. This provides
assurance that any new capacity is subject to scrutiny and that appropriate planning
conditions can be applied where necessary. The introduction of a residual waste
management cap will supplement these controls in helping prevent overcapacity

lock-in and its associated environmental and human health risks.

Governance of in-pipeline and existing facilities

4.10 There are several in-pipeline and operational facilities currently in Scotland. The
Scottish Government considers incineration capacity at these sites to be controlled

through two mechanisms: the planning system and SEPA’s permitting regime.

4.11 In terms of the first mechanism, the Scottish Government explained to ESS

that, under the planning system:

¢ physical extensions undertaken to allow increases in incineration capacity
require fresh planning permission

e operators may also need to apply under Section 42 of The Town and Country
Planning (Scotland) Act 199710 to vary conditions in the original consent, such

as capacity limits, where those conditions exist

® The Scottish Government confirmed to ESS that proposals will not be supported,
except under limited circumstances where a local or national need has been
sufficiently demonstrated (e.g. where no local facility exists, to avoid transporting
waste elsewhere).

0Qperators can apply to vary conditions attached to previously granted planning
permissions. This includes changes to capacity restrictions imposed or adjustments
for structural or operational modifications. These variation applications are
determined by the relevant planning authority and partially manage any changes to

incineration capacity.



e planning authorities are encouraged to consider the intent of NPF4 policy
12(g) when assessing individual cases
e Scottish Ministers also have general powers under the 2013 Regulations to

require notification of planning applications and may call them in'’

4.12 Despite these controls, ESS understands that capacity has the potential to
increase at existing incinerator facilities without any structural changes, meaning no
new planning permission is required. Furthermore, Section 42 applications may not
be required if the original consent lacks conditions controlling capacity. The Dunbar
Energy Recovery Facility illustrates these loopholes in the regulatory system: in 2023
permitted capacity at this facility increased from 325,000 to 390,000 tonnes per
annum? without any structural changes and therefore new planning consent was not
required. Additionally, the original planning consent did not have any conditions

controlling capacity which meant a Section 42 application was also not required.

4.13 The second mechanism cited by the Scottish Government is delivered through
SEPA's regulation under the Environmental Authorisation (Scotland) Regulations
2018 (as amended)'® (EASR)'4. Schedule 22, Part 2, Paragraph 5(1)(b) of EASR
requires SEPA to ensure that authorisations regulating incineration and co-
incineration activities include the facilities total waste incineration capacity. However,
during ESS’ enquiries, SEPA confirmed that it does not consider national capacity
when determining or varying authorisations for individual facilities. In ESS’ view, the
absence of national capacity as a material consideration when limiting capacity at
individual facilities creates the potential for incineration capacity to increase without

assessing if this aligns with Scotland’s overall residual waste management needs.

4.14 For the above reasons, ESS does not consider that the safeguards described
by the Scottish Government comprehensively control capacity at pipeline or existing
incineration facilities. Accordingly, ESS approached the Scottish Government to

highlight these gaps within the existing planning and regulatory frameworks and set

" Under section 46(1) of the Town and Country Planning (Scotland) Act 1997,
ministers may give a direction requiring a planning application to be referred to them
instead of being dealt with by the planning authority.

12 dJunbar-energy-recovery-facility-draft-decision-document-.pdf

13 The Environmental Authorisations (Scotland) Regulations 2018 (as amended)

4 These regulations replaced the Pollution, Prevention and Control (Scotland)
Regulations 2012 on 1 November 2025, which previously delivered an equivalent
function.

10


https://consultation.sepa.org.uk/permits/ppc-a-1032878-viridor-dunbar-erf-ppc-variation/user_uploads/dunbar-energy-recovery-facility-draft-decision-document-.pdf
https://www.legislation.gov.uk/ssi/2018/219/contents

out the need for strengthening to ensure that there is full and proper consideration of
national capacity when determining individual decisions to prevent overcapacity lock-
in. ESS did not prescribe how this should be achieved but emphasised that, without
intervention, incineration capacity could increase unchecked and without adequate
oversight. The Scottish Government accepted ESS’ recommendation and agreed to
ensure the residual waste management cap is reflected in SEPA’s permitting
regulations, meaning that national capacity is considered when assessing all

environmental authorisations.

11



5. Conclusion

5.1 The incineration of residual waste has become a significant waste management
method in Scotland. To prevent or mitigate the potential for harm to be caused, it is
important that incineration as a method of managing waste is carefully considered

and controlled.

5.2 ESS identified ineffective implementation of planning and environmental laws,

which posed the risk of unchecked expansion of incineration capacity.

5.3 Following ESS’ invitation, the Scottish Government agreed to work with ESS to

rectify the identified failings and has committed to delivering the following actions:

e publish an updated capacity analysis to ensure the latest forecasts are
publicly available and to continue to monitor infrastructure developments in
collaboration with SEPA, ZWS and local authorities

e develop an indicative residual waste treatment cap through Scotland’s
Residual Waste Plan, due in 2027

e integrate the cap into SEPA’s permitting regulations so that SEPA considers it

when assessing all environmental authorisations

5.4 As a result of these actions, ESS considers that informal resolution has been

achieved in that:

e they constitute a proportionate and targeted approach to rectifying the
identified failings

e the risk of negative outcomes associated with incineration will be reduced

e they strengthen alignment with Scotland’s climate targets and environmental
objectives, reinforcing commitments under the waste hierarchy, the transition

to a circular economy, and net-zero ambitions

To ensure transparency and effective delivery of these remedial actions, ESS has
requested a formal implementation plan from the Scottish Government setting out
how and when the agreed actions will be completed, including key milestones,
responsible parties, and mechanisms for public reporting. ESS will monitor the
Scottish Government’s delivery of the agreed remedial actions and provide public

updates on progress.

12
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